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SENATE JOINT RESOLUTION NO. 31 


A JOINT RESOLUTION OF THE SENATE AND THE HOUSE OF 
REPRESENTATIVES OF THE STATE OF MONTANA REQUESTING 
AN INTERIM STUDY OF MONTANA'S LIEN LAWS. 


WHEREAS, Montana adopted its basic lien laws from 
the "Field Code" shortly after becoming a state; and 


WHEREAS, the Legislature has added to and amended 
the basic lien laws of Montana, including the adoption 
of the Uniform Commercial Code in 1963, without 
comprehensive analysis of the various statutes that 
provide for liens; and 


WHEREAS, there have been introduced in the 49th 
Legislative Session numerous and conflicting bills 
dealing with delayed recording, lien priorities, place 
of filing, centralized filing, purchase free of lien, 
and other subjects which indicate that Montana's lien 
laws are confusing and that relative lien priorities 
are possibly unfair; and 


WHEREAS, it is essential to the economic growth of 
the State of Montana that the lien laws not hinder or 
obstruct the free flow of credit, especially in the 
agricultural area; and 


WHEREAS, there is insufficient time during a 
regular legislative session to resolve the conflicting 
legislation or to provide a comprehensive, careful 
study of the existing lien laws, after considering all 
relevant factors, and there is insufficient time to 
receive information from the public, those concerned 
with the lien laws, and those obtaining and providing 
credit. 


NOW, THEREFORE BE IT RESOLVED BY THE SENATE AND THE 
HOUSE OF REPRESENTATIVES OF THE STATE OF MONTANA: 


That an appropriate interim committee be assigned 
Ole 


(1) examine Montana laws relating to liens, 
including Montana's basic lien laws and the Uniform 
Commercial Code; 


(2) study the problems of delayed recording, lien 
priorities, conflicting lien priorities, and other 
related subjects; 


(3) study the problems with place of filing and 
the possibility of centralized lien filing; 


(4) obtain testimony and information relevant to 
Montana's lien laws as they may affect those who obtain 
or grant credit, including: 


(a) testimony and information addressing the 
conflicting positions of persons asking for 
preferential lien priority; 


(b) the apparent conflict or lack of uniformity 
of present laws covering lien priorities; and 


(c) any other matters pertinent to the effects of 
lien laws on such persons; 


(5) study the laws of other states relating to 
liens and lien priorities, recordation, and other 
relevant matters; 


(6) dnatt. Legislation! “to -ampliement Saits 
recommendations, if necessary; and 


(7) report its findings to the 50th Legislature. 


Approved April 10, 1985. 
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ESTABLISHING LIEN RIGHTS FOR PHYSICAL 
THERAPISTS AND OCCUPATIONAL THERAPISTS. 


AMENDING SECTION 31-2-106, MCA, TO INCLUDE AS 
EXEMPT PROPERTY IN A BANKRUPTCY PROCEEDING 
ALL PROPERTY OF AN INDIVIDUAL DEBTOR EXEMPT 
FROM EXECUTION OF JUDGMENT AS PROVIDED IN THE 
MONTANA CODE ANNOTATED. 


REQUIRING THAT A FINANCING STATEMENT COVERING 
EQUIPMENT USED IN FARMING OPERATIONS IDENTIFY 
THE COLLATERAL BY MODEL AND SERIAL NUMBERS. 


A GENERAL REVISION OF THE LAWS RELATING TO 
PROPERTY EXEMPT FROM EXECUTION. 


A GENERAL REVISION OF LAWS RELATING TO 
MECHANICS' LIENS. 


REQUIRING NOTICE TO THE OWNER OR PERSON WHO 
CONTRACTED FOR THE SERVICES OR MATERIALS 
PRIOR TO SHERIFF'S SALE OF PROPERTY SOLD TO 
ENFORCE AN AGISTER'S LIEN OR LIEN FOR 
SERVICES. 
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LEGISLATIVE RECOMMENDATIONS 


During the 18 months of its existence, the Joint 

Interim Subcommittee on Lien Laws met seven times and 
closely scrutinized all aspects of Montana's laws on 
secured transactions and on exemptions from execution 


of judgment. 


A huge volume of information was generated through 
staff research and through oral testimony and documents 
presented by knowledgeable concerned citizens, 
businessmen, attorneys, and trade association 
representatives. The Subcommittee's zealous efforts to 
elicit all pertinent facts drew spirited response from 
elements of the business and professional communities 
whose cogent arguments provided the members a solid 
understanding of the problems facing both creditors and 


debtors. 


The information upon which the Subcommittee's 
recommendations are based is summarized in the body of 
this report, and all supporting documents are on file 
with the Subcommittee's records in the Legislative 


Council's archives. 


The Subcommittee concluded its research and 
deliberations by requesting the drafting of the 
following bills, which it respectfully recommends for 


enactment by the 50th Legislature: 


LC 116 - Amend the Physician, Nurse, and Hospital Lien 
Act of 1979 to include physical therapists 
and occupational therapists among those 


entitled to liens under the Act. 


Re ag2 = 


Hemioa 


HenZoly = 


Amend Section 31-2-106, MCA, to include in 
property exempt from execution in bankruptcy 


proceedings: 


benefits under the various retirement plans 
for public employees, officials, teachers, 
law enforcement officers, firemen, and 
judges; property exempt under Title 25, 
chapter "13; part 6; benefits pard by 
fraternal societies; group life insurance 
benefits; disability insurance benefits; 
annuity contract benefits; partner's rights 
in specific partnership property; 
unemployment compensation benefits; workers' 
compensation benefits; silicosis benefits; 
public assistance benefits; awards under The 
Crime Victims Compensation Act of Montana; 


and hail insurance benefits. 


Amend Section 30-9-402, MCA, to include as a 
requisite of a financing statement covering a 
farm implement or machine the model and 
serial numbers of the item of collateral if 


such numbers are assigned to the item. 


Amend or repeal sections of Title 25, 

chapter 3), part 6; T2rtile 70/7 chapter S27sand 
Title 72, chapter 2, part 8, MCA; and creates 
seven new sections of the Montana Code 
Annotated to strike anachronistic laws and 
modernize the laws on property exempt from 


execution of judgment. 


Le TZ82 


LE +2838 


Aen Ererele. chapeer 3s, ‘part "5, "MCA "to 
modify the Mechanic's Lien Law into a 
Construction Lien Law that allows the 
attachment and enforceability of a 
construction lien against real estate in 
favor of a person furnishing services or 
materials under a real estate improvement 
contract and to provide that a nonconsensual 
lien against real estate for improvements 
made thereon may not arise except under the 


acti. 


Anend@treles7.; “chapter 37 part! 27 to 
correct constitutional deficiencies in the 
Agister's Lien Law noted following a Montana 


Supreme Court decision in 1986. 


See Appendix for complete text of all bills recommended 


for enactment by the Joint Subcommittee on Lien Laws. 


SYNOPSIS OF THE SUBCOMMITTEE'S 
REVIEW AND ANALYSIS 


EXEMPTIONS FROM EXECUTION 


Reviewed in detail by the Subcommittee was Montana's 
statutory protection of certain property from execution 
as provided in Sections 25-13-601 through 25-13-617, 
generally regarded as archaic and ineffectual under 


current circumstances. 


The exemption statutes are derived basically unchanged 
from Territorial law with only minor amendments or 
modifications in the past half century. The 
Subcommittee recommended changes to allow realistic 


exemptions under modern circumstances. 


During its consideration of the exemptions laws, the 

Subcommittee was advised by David J. Fried, Associate 
Professor, School of Law, University of Montana, whose 
outline "Getting the Money in Montana" was prepared for 
the Continuing Legal Education program sponsored by the 


State Bar of Montana. 


Commenting on the difficulty of collecting debts in 

Montana, Professor Fried reminded the Subcommittee at 
its first meeting that Montana's Constitution requires 
enactment of liberal homestead and exemption laws and 


observed: 


Establishment of priorities under statutory 
liens is largely a political decision although 
priority under a judgment lien is usually a matter 
of "First in time, f£i¥St in right.” Poreclosure 
sale is next step in obtaining satisfaction of a 


money judgment. 


Effectiveness of a lien depends on the lienee 
possessing property available for attachment, and 
the value of a lien must be measured in 
relationship to the exemptions. The exemption 
statutes are hopelessly out of date and should be 
modernized. A substantial bias in favor of a 
wealthy debtor exists in the exemption statutes. 
A monetary limit on personal exemptions to conform 


with the homestead exemption is suggested. 


Recent Montana Supreme Court decision 
suggests that both the husband and the wife may 
individually claim the allowable $40,000 homestead 


exemption for a total exemption of $80,000. 


Supreme Court interpretations of exemptions 
in Montana law appear to protect wages and 
salaries from garnishment. An anomaly in the law, 
however, subjects wages or salary income to 
attachment once it has been deposited in the 


debtor's bank account. 


Exemptions for state employees' pension 
benefits probably are not justified in current 


circumstances. 


All things considered, the law probably makes 
collection of just debts too difficult. 


The laws establishing statutory liens are 


much more complex than they need to be. 


The operation of "scramble redemption" 
complicates the foreclosure process by allowing 


any person who has an interest in the foreclosed 


property to redeem it within one year by paying 
the obligation plus 6% interest, and all earnings 
of the property in that year are subject to return 
to the redemptioner. The risk imposed by 
"scramble redemption" may reduce the price offered 


at a foreclosure sale. 


In its second meeting, the Subcommittee discussed the 
perceived problems associated with laws on exemptions 
from execution ranging from difficulty with collecting 
from divorced persons, increased cost of obtaining a 
writ, inadequate protection for wages essential for 
living expenses of a worker and his family, low 
monetary threshold for suits, difficulty in locating a 
debtor's bank accounts, relatively high homestead 
protection, inconsistencies “with the bankruptcy 
statute, total allowable exemption level high enough to 
assure a minimum living style for the debtor, life 
insurance cash value, discrimination against private 
pensions plans in relationship to exemption allowed for 
public retirement benefits, and outdated personal 


property protections. 


These subjects are discussed in detail in documents 


presented to the Subcommittee: 


= "EXEMPTION REFORM IN MONTANA: PROBLEM AND 
POSSIBILITIES" by Professor Fried 


= "EXEMPTION SCHEME: ISSUES TO CONSIDER" by Staff 
Attorney Mary Kelly McCue 


= "DEBTOR'S EXEMPTION RIGHTS" by Mrs. McCue 


= "DEBTOR'S EXEMPTION SCHEMES: FOUR EXAMPLES" by 


Mrs. McCue 


Chairman Halligan, Vice Chairman Mercer, and 
Representative Krueger met in Missoula for two days on 
the pre-Christmas weekend in 1985 with the Staff 
Attorney and the Staff Researcher to draft a proposal 
on exemptions recommendations which was presented to 
the full Subcommittee on February 7, 1986, when it was 
further revised. The proposal to modernize the 
exemptions laws was further revised and finally adopted 


at the fifth meeting on June 15. 


In effect, the Subcommittee's proposal provides: 


-- Homestead Exemption: $40,000 unchanged, but 
portions allocated between joint tenants or 


tenants-in-common, limited to family residence; 
and in the Probate Code, homestead election 
available to a surviving spouse and/or surviving 
minor children with 72-2-801, MCA, amended to 
delete homestead allowance of $20,000. Area 
limitation to be repealed. Establishment of 
appraiser's fee of $3/day in 72-32-214 to be 
repealed to allow the court to fix a reasonable 


fee. 


== Wages wand) Salaries: ~Conform”to the federal law's 
provisions for exemption equal to 30 times federal 
minimum wage with garnishment allowed of lesser of 
25% of disposable earnings or of the amount by 


which earnings exceed 30 times the minimum wage. 


—— Personal and Household Possessions: $6,000 
aggregate but not more than $600 per item 
including all wearing apparel, wedding ring, and 
jewelry. Professionally prescribed health aids 
exempt without limit. Life insurance exempt up to 


$4,000 cash value in unmatured policy. 


== Tools of Trade, Implements: Exempt up to $3,000 


value. 


-- Truck or Automobile: One motor vehicle up to 
$3,500 value. 


-- Bankruptcy Code: Include, by reference, 
exemptions allowed in other titles of Montana Code 


Annotated for workers' compensation benefits, 
unemployment insurance benefits, public employees' 


retirement benefits, and others. 


-- Property Necessary for Government Functions: 
Repeal 25-13-613, MCA, to eliminate this law which 


has outlived its raison d'etre. 


ae Tracing Proceeds of Sales: Allow exemption of 


money identifiable as generated from the sale of 
exempt real property for up to 18 months and from 
sale of exempt personal property for up to six 


months. 


CONSTRUCTION LIENS 


Modification or replacement of Montana's Mechanics' 
Lien Law was the objective of two bills in the 1985 
Legislature--SB 128 and HB 329--which were laid to rest 
in the Senate Judiciary Committee. Consideration of 
these bills focused attention on the demands of 
building materials dealers and contractors for 
effective lien rights and of property owners for 


protection against “secret liens". 


The Mechanics' Lien Law is among Montana's oldest 


statutes: it was one of the Bannack Statutes enacted 


by the original Territorial Assembly, refined and 


modified by dozens of later enactments. 


Two opposing viewpoints were articulated before the 


Subcommittee and expressed in written submissions. 


John R. Gordon, a Kalispell attorney, emerged as the 
chief spokesman for the proponents of the Uniform 

Construction Lien Law, which was the genesis of SB 128 
in the 1985 session, and which enjoyed the support of 
the financial community. This law is a portion of the 


Uniform Simplification of Land Transfers Act. 


Preferring to reinforce the framework of Montana's 
time-tested Mechanics' Lien Law with amendments to give 
them priority over lending institutions was a coalition 
of building materials dealers and construction 
contractors. J. Riley Johnson of Helena was the 


principal advocate for this group. 


Proponents of a new Construction Lien Law based on the 
Uniform Simplification of Land Transfers Act described 
the Mechanics' Lien as Montana's only nonconsensual 
lien on real property, and it has been interpreted in 
more than 65 decisions of the Montana Supreme Court. 
An insurmountable obstacle under the current law is the 
inability to determine with certainty who supplied all 
the material for a particular project so all necessary 
lien waivers can be obtained. A law based on the 
Uniform Simplification of Land Transfers Act would 
provide a mechanism for a property owner to be informed 
about who might enforce a lien. The Act's Protected 
Person Provision prevents a lien from attaching to 
property bought for an individual's residential 


purposes unless he is notified before the deed passes. 


Recalling the Legislature's 1985 rejection of SB 128, 
the Subcommittee attempted to combine the desirable 
features of the current Mechanics' Lien Law with the 
improvements offered by adoption of particular 


provisions of the Uniform Law. 


Stressing the need for consumer protection against 
secret liens which could cause a property owner to pay 
twice for labor and) matenials, the, coalition of 
builders and material suppliers endorsed the concept of 
the Protected Person. They argued for a simple 
notification process to eliminate the peril of double 
payment and to allow lien protection clauses in title 


insurance policies. 


The coalition further argued against provisions 
allowing financial institutions to achieve absolute 
priority under a lien arising from a filing before 
notification of commencement of construction. Their 
objective was a law that assures workers and small 
businesses priority over lending institutions and a 
notification system that recognizes all mechanics' 
liens arising from the same project as equal in 


priority. 


After devoting substantial portions of four meetings to 
hearing searching discussions of the relative 
advantages and disadvantages of the divergent features 
of the Uniform Act and Montana's Mechanics' Lien Law, 
the Subcommittee proposed adoptian of a Construction 
Lien Law that would combine elements of both proposals 


EOF 


(1) Recognize equal priority for all construction lien 
claimants working on the same real estate 


improvement project. 
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(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


Allow a construction lien to attach to property 
improved to the extent of the value of the 
improvement and to have priority over mortgages if 


the improvement is severable. 


Allow a lien on leased property for work 
contracted for by a lessee to attach to the extent 
of the lessee's interest but to the owner's 
interest only if he agreed in advance to the 


improvement. 


Prevent unjust enrichment of the owner when a 
purchaser under contract for deed defaults on 
obligations for improvement of property which 
increases the value and to allow 45 days for 

removal of such improvements by the lienholder 


when possible without damaging the property. 


Allow liens on proportional interests of 


condominium owners. 


Establish that the street address or other 
nomenclature recognizable by a reasonable person 
is sufficient identification of property in a 


notice of right to dien. 


Require suppliers and subcontractors to notify 
owners of their right to lien within 20 days of 
delivery or completion without depriving an 


employee of a subcontractor of his right to lien. 
Provide exemption from notice of right to claim 


lien requirement for wage earners, small business, 


commercial and larger residential projects. 


ital 


(2) 


(10) 


(11) 


(12) 


(13) 


Require a lien claimant to serve notice of right 
to claim a lien upon the contracting owner and so 


notify the county clerk and recorder. 


Require that notice of right to lien be filed in 


the office of the county clerk and recorder. 


Recognize that the date of commencement of a 
project is the time of the first visible change in 
the property unless an earlier notice of 
commencement was filed with the clerk and recorder 


or with the lender providing the financing. 


Provide that if an improvement is located wholly 
within platted lots, the lien applies only to the 
improvement and those lots, but if an improvement 
is not located wholly on one or more platted lots, 
the lien applies to the improvement and to so much 
of the smallest identifiable tract or parcel of 
land belonging to the owner on which the 
improvement is located as is necessary to satisfy 


the lien. 


Establish priority of a construction lien over a 
previous encumbrance made to pay for the real 


estate improvement being liened. 


AGRICULTURAL PRODUCTS 


Businessmen such as livestock market operators and 


grain buyers are exposed under existing law to 


liability for paying twice for animals or crops which 


they purchase honestly and in good faith. 


Wy 


This situation prevails because the Uniform Commercial 
Code, in Section 30-9-307, MCA, provides: 


A buyer in ordinary course of business ... 
other than a person buying farm products from 
a person engaged in farming operations takes 
free of security interest created by his 
seller even though the security interest is 
perfected and even though the buyer knows of 
its existence. 


Without the protection of the "ordinary course of 
business" exemption, the buyer of crops or livestock 
may be required to pay twice if his seller fails to 


satisfy the security interest. 


In the past, Montana offered a measure of protection to 
an agricultural lender by allowing him to file his lien 
in the courthouse of the county where the property was 
located and, as regards branded livestock, with the 
Department of Livestock, which then forwarded the 
information to each livestock auction market. Despite 
its obvious ineffectiveness on sales consummated 
outside auction markets or commercial grain markets, 


the system functioned well. 


SB 129, identified as Chapter 683, Laws, of 1985, 
changed procedures to require filing of liens on 
agricultural products in the office of the Secretary of 
State, who has established a computerized information 
system, and eliminated the necessity to file such liens 
with the clerk and recorder. The statutory requirement 
that a lien on branded livestock be filed with the 
Department of Livestock is preserved in 30-9-423, MCA, 
to provide livestock lenders further protection in 


addition to filing with the Secretary of State. 
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Livestock market operators are particularly concerned 
about the possibility of being required to pay twice 
for unbranded livestock and suggest that the good faith 
purchaser could be protected by statutorily relieving a 
third party of responsibility for payment to anyone 
other than the seller of unidentified livestock. 


Various plans for requiring lenders to notify possible 
purchasers of the existence of liens have been 


suggested by purchasers of farm products. 


The subject area was preempted, however, in the federal 
Food Security Act of 1985, which includes a section on 
clear title for agricultural commodities that overrides 
the farm products exception of the Uniform Commercial 
Code in all 50 states. It also offers creditors and 
lenders the option of protecting their security 
interests by informing buyers about the existence of 


liens. 


The clear title provisions will become operative on 
December 22, 1986, one year after passage of the 1985 


law. 


Because of the congressional preemption of the field, 
this Subcommittee decided to take no action on the 


subject. 


The Subcommittee did, however, by a majority vote, 
agree to approve the centralized notification filing 
option under the clear title provision of the Food 
Security Act o£ 1985 .for buyers! of, agzuicubeunal 
products and to recognize the Secretary of State as the 


operator of the system. 
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AGRICULTURAL SUPPLIERS 


Montana statutes recognize the rights of various 
segments of the agricultural production network against 
their debtors through authorization of crop liens for 
seed or grain, liens for hail insurance, threshers' 
liens, and crop or grain liens for spraying or dusting. 
Many other participants in the farm production chain 
have no legal remedy assuring speedy and certain 
collection of money due them for supplies provided 


before and during the growing cycle. 


These problems are particularly severe for suppliers of 
fuels and petroleum products and agricultural chemicals 
and fertilizers. HB 819, which proposed a solution to 
these problems, was killed in the 49th Legislature on 


second reading in the House. 


Because these products are consumed to propel the 
machines or vehicles necessary to modern production 
techniques or are applied directly to the soil or to 
the growing crops, repossession for nonpayment is 
impossible, and delivery is often made late in the 
production sequence after earlier suppliers have 


established prior liens. 


Implement and parts dealers also lack specific 

statutory lien protection against their debtors but are 
protected under the Uniform Commercial Code, Chapter 9, 
insofar as security interests are recorded on machinery 


or implements. 
The beneficial nature of centralized filing of security 


interests in the Secretary of State's office was 


generally acknowledged. For the protection of dealers 
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in motor fuels, chemicals, fertilizers, and other 
consumable products and for late suppliers, several 
witnesses advocated enactment of a notification- 
verification law such as is on the books in several 
states including Minnesota and Iowa. Under this 
scheme, a customer, upon placing an order, signs a 
request which the supplier submits to the bank for 
verification of the buyer's ability to pay. LE 
approved by the bank, the request becomes an 
irrevocable letter of credit. If the bank replies 
negatively, the dealer may complete the sale but 
without priority position. The bank's failure either 
to approve or disapprove the request would allow the 
dealer to make the sale and create a lien equal to or 
higher than the bank's priority position. 

The Subcommittee recommended that Chapter 683, Laws of 
1985 (SB 129) be amended to require that to perfect a 
lien on an agricultural implement the security 
agreement must identify the machine by model number and 


serial number, if such numbers have been attached. 


LAND SURVEYORS' LIENS 


Because of varying interpretations of the eligibility 
criteria for mechanics' liens, the Montana Association 
of Registered Land Surveyors asked that their 
profession be named in Section 71-3-501, MCA, among 
those occupations who are entitled to have a mechanics' 


lien for services performed. 


Architects are among the professionals named in 
71-3-501 as entitled to mechanics' liens, and the 
registered land surveyors asked that they be similarly 


recognized. 
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Among the reasons for denying surveyors’ liens under 


current law are: 


(1) survey was not an improvement to the land and thus 


not eligible for a mechanics" lien; and 


(2) since a survey was performed on a 10-acre parcel 
the mechanics' lien was invalid because it was 


filed on more than one acre. 


The general rule is that enhancement of property is 
necessary to establish a lienable interest, but 
determination of enhancement of property is sometimes 
impossible for professionals such as surveyors and 
architects whose services are provided in advance of 
commencement of construction. If the project does not 
proceed, the argument could be made that the property 


was not enhanced. 


Pet ‘conklicting opinion “was that ther Uniform 
Simplification of Land Transfers Act seems to require 
only, a. change, in. the. property, not necessarily 


enhancement, to qualify for a mechanics" lien. 


The Subcommittee decided the language of the proposed 
new Construction Lien Act is broad enough to include 
land surveyors as those eligible for liens so no 


further action is needed. 
PHYSICAL THERAPISTS, OCCUPATIONAL THERAPISTS 
Citing the actions of insurance companies in denying 


them payments for their services from insured patients' 


benefits under health and disability policies, physical 


Ny) 


therapists in private practice requested that they be 
included in the Physician, Nurse, and Hospital Lien Act 
(Title: 71, chapter 3, spare uP). 


That act establishes lien rights for physicians, 
nurses, and hospitals for charges arising from 
treatment of a person injured through the fault or 
neglect of another or who is insured or is the 


beneficiary of insurance. 


The Subcommittee members decided to recommend that 
physical therapists and occupational therapists be 
included among those entitled to liens under Title 71, 


chapter) 3, part 1a. 
BANKRUPTCY EXEMPTIONS 


A ruling in December 1985 by the bankruptcy judge in 
federal district court in Butte held that Workers' 
Compensation benefits are not subject to exemption from 


foreclosure in bankruptcy proceedings. 


The ruling was based on Section 31-2-106, MCA, which 
limits the bankruptcy exemption to that property 
protected under Title 25, ‘chapter 13), pant) 6. 


Workers' Compensation benefits are protected from 
execution under 39-71-743, but are not listed in the 
general exemption law in Title 25, and thus are beyond 


the scope of the bankruptcy protection. 


A number of retirement benefits are also exempt from 
execution under other MCA titles, such as Public 
Employees' Retirement, Teachers' Retirement, Judges' 


Retirement, Highway Patrol Retirement, Sheriffs' 
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Retirement, Police Retirement, Firefighters' 
Retirement, and Game Wardens' Retirement. None of 
these benefits are incorporated by reference by Title 
Zo. 


The bankruptcy court pointed out the obvious 
inconsistency in public policy that allows a debtor to 
exempt wages for 45 days but denies a retired person 


the same privilege. 


The Subcommittee recommended that the statutes be 
amended to include Workers' Compensation, unemployment 
insurance benefits, public employees' retirement system 
benefits and others within the property exempt from 


bankruptcy proceedings. 
AGISTER'S LIENS AND LIENS FOR SERVICE 


About a month after the Subcommittee completed its 
information gathering process and instructed its staff 
to draft the legislation necessary to implement its 
recommendations, the Montana Supreme Court issued an 
opinion that suggested that the Agister's Lien could be 
in constitutional jeopardy if it should be subjected to 
challenge. Chief Justice Turnage by letter advised the 


Subcommittee: 


Since the Court was able to render a decision in 
this case without reaching the constitutional 
issue, phew CouLe dra “not. reach the 
constitutionality of the statute in the majority 
opinion. However, most certainly, an issue will 
be raised in the future that directly requires 


addressing the constitutionality issue. 


ithe 


The agister's lien law of this state is an 


important part of the citizens' daily concerns. 


Tf a lien claimant is required to hire legal 
counsel and resort to the courts for judicial 
foreclosure of such a lien, the time and cost 
involved would certainly be an undue burden for 


many small lien matters. 


For example, if someone brought a television set 
to a repairman and the set would be worth $100 
and the repairs would be $50, it is not 
reasonable to require several hundreds of 
dollars worth of attorney fees and court costs 
to accomplish a foreclosure when the owner 


didn't pay for the repairs. 


One result which would be a great detriment to 
many low income people of the state would be 
that if they wanted repairs made to their 
televisions, automobiles and other personal 
property, the repair people would start 
demanding exorbitant, cash-in-advance deposits 


before services were rendered. 


After considering the facts, the Subcommittee decided 
to recommend enactment of a bill that would amend the 
Agister's Lien law by requiring an "affidavit" rather 
than a "statement" from the creditor to the sheriff and 


actual notice by registered mail or otherwise. 


EMISC:6296:ee/hm 
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